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Before:  KLEINFELD, Circuit Judge, COLE, Chief Circuit Judge,*** and 

NGUYEN, Circuit Judge. 

 

Rafael Sanchez Herrera, a native and citizen of Mexico, petitions for review 

of a Board of Immigration Appeals (“BIA”) order dismissing his appeal from an 
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immigration judge (“IJ”) order of removal.  We have jurisdiction pursuant to 8 

U.S.C. § 1252, and we deny the petition. 

Aliens in immigration proceedings have a constitutional and statutory “right 

to be represented by counsel at [their] own expense.”  Gomez-Velazco v. Sessions, 

879 F.3d 989, 993 (9th Cir. 2018).  We review for abuse of discretion the IJ’s 

decision not to continue a hearing to allow additional time to find counsel.  Arrey 

v. Barr, 916 F.3d 1149, 1158 (9th Cir. 2019).  An IJ’s failure to “inquire 

specifically as to whether [the] petitioner wishes to continue without a lawyer” or 

“receive a knowing and voluntary affirmative response” may constitute an abuse of 

discretion.  Tawadrus v. Ashcroft, 364 F.3d 1099, 1103 (9th Cir. 2004). 

Here, in finding that Sanchez Herrera had “not demonstrated good cause for 

additional time to look for an attorney,” the IJ assumed that Sanchez Herrera 

wanted one to represent him at the merits hearing.  In light of this assumption, the 

IJ’s failure to ask if Sanchez Herrera wanted to proceed without an attorney was 

not an abuse of discretion. 

Sanchez Herrera was given a 26-day continuance to find counsel.  Although 

he was in custody and primarily spoke Spanish, his sister was a U.S. citizen.  The 

continuance provided Sanchez Herrera sufficient time to obtain counsel to 

represent him at a bond hearing.  Under these circumstances, 26 days was a 
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“reasonable time to locate counsel” for the merits hearing, Arrey, 916 F.3d at 1158, 

and the IJ’s denial of a second continuance was not an abuse of discretion.1 

PETITION FOR REVIEW DENIED. 

                                           
1 We reject, as unsupported, Sanchez Herrera’s bald assertion that he “was 

erroneously placed in removal proceedings.”  See Fed. R. App. P. 28(a)(8); 

Tamayo-Tamayo v. Holder, 725 F.3d 950, 952 (9th Cir. 2013). 


